IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HOLLAWELL : ClVIL ACTION
Petiti oner, :

V.
FRANK D. G LLIS, et al., :
Respondent s. : No. 01-3526

VEMORANDUM AND ORDER

J. M KELLY, J. NOVEMBER , 2002
Presently before the Court are Chief United States
Magi strate Judge James R Melinson’s Report and Recommendati on
and objections thereto filed by pro se Petitioner John Holl awel |
(“Petitioner”).! Respondents are Frank D. Gllis, SC - Coa
Superi nt endent and Phil adel phia County Court of Comon Pl eas
Judge Carolyn E. Temn (collectively, the “Respondents”).
Petitioner initially filed his petition as a “Petition for Wit
of Recusal of Judge Carolyn E. Temn” in the Mddle D strict of
Pennsyl vani a, and consistent with that Court’s order, his
petition was construed as a Petition for Wit of Habeas Corpus
pursuant to 28 U.S.C. §8 2254 and transferred to this District.
I n accordance with 28 U. S.C. §8 636 and Local Rule of G vil
Procedure 72.1, this Court referred the petition to Chief

Magi strate Judge Janmes R Melinson for a Report and

! At the time Petitioner filed his petition in May 2001,
he was incarcerated at the State Correctional Institution in Coal
Townshi p, Pennsylvania. |n Decenber 2001, Petitioner was
transferred to Luzerne I CCF in Phil adel phia, Pennsylvania, where
he remai ns today.



Recommendati on. Chief Magistrate Judge Melinson recomended t hat
this Court dismss Petitioner’s petition with prejudice and
Petitioner filed objections. For the reasons that follow, this
Court overrules Petitioner’s objections, approves and adopts

Chi ef Magi strate Judge Melinson’s Report and Recommendati on, and

DI SM SS WTH PREJUDI CE Petitioner’s petition

. BACKGROUND

On June 2, 1989, Petitioner was convicted of corrupt
organi zations, two counts of bribery and crim nal conspiracy for
his role in a schene to bribe Philadel phia Police Oficers in
order to obtain information regarding illegal ganbling activities
and to solicit police protection for various ganbling
establi shnents. Phil adel phia Court of Common Pl eas Nos. 233-37,
2456, Novenber Term 1987. Petitioner was sentenced to five (5)
to twenty (20) years’ inprisonnment on the corrupt organization
conviction with concurrent terns inposed for the conspiracy and
bri bery convictions. On Cctober 18, 1990, the Superior Court of
Pennsyl vani a affirnmed judgnent of his sentence on direct appeal.

Comonweal th v. Hollawell, 584 A 2d 1047 (Pa. Super. 1990). On

Cctober 17, 1991, the Suprene Court of Pennsylvani a denied

all ocatur. Conmonwealth v. Hollawell, 600 A 2d 951 (Pa. 1991).

Petitioner was al so convicted of bribery, perjury and crim nal

conspiracy arising fromtwo civil lawsuits, to which he was



sentenced on April 2, 1990 to a consecutive termof 18 to 36

mont hs’ inprisonnment. Thereafter, Petitioner filed nultitudi nous
petitions and notions in both federal and state court
collaterally attacking these convictions.?

The instant petition was filed on May 24, 2001 in the Mddle
District of Pennsylvania as a “Petition for Wit of Recusal.”
Pursuant to that Court’s order, the petition was construed as a
petition for wit of habeas corpus pursuant to 28 U S.C. § 2254

and transferred to this District. Hollawell v. Gllis, et al.,

No. 01-CV-922 (MD. Pa. July 13, 2001) (M Miir, J.). The
instant matter was then opened in this Court as a 8§ 2254
petition. However, it appearing fromthe petition that
Petitioner sought neither inmedi ate nor speedier rel ease from

i nprisonnment, this Court issued a Menorandum and Order on January

2, 2002 advising Petitioner that he had four options for

2 The procedural history of this case through 1994 is set
forth in Hollawell v. Dragovich, et al., No. 94-CV-6321 (E. D. Pa.
Aug. 29, 1995) (R F. Kelly, J.), which chronicles Petitioner’s
mul tiple court actions, including six petitions for a wit of
habeas corpus. Petitioner did not obtain federal relief in the
District Court or in the United States Court of Appeals for the
Third Grcuit as the result of any of these filings.

On March 9, 1998, Petitioner filed a petition for wit
of habeas corpus that was dism ssed for failure to file the
petition on the correct forns. Hollawell v. Gllis, et al., 98-
Cv-1230 (E.D. Pa. July 14, 1998) (R F. Kelly, J.). Since
conclusion of that case, and in addition to the instant petition,
Petitioner has filed six other actions, including two habeas
petitions, one mscellaneous matter, and three civil rights
conplaints. Each of these other proceedings was either dismssed
by the Court or withdrawn by Petitioner.

3



proceeding with his Petition for Wit of Recusal and offered

Petitioner a period of 45 days to choose one. Hollawell v.

Gllis, et al., No. 01-3526 (E.D. Pa. Jan. 2, 2002) (J.M Kelly,

J.). On February 8, 2002, Petitioner filed his response, asking
the Court to rule on his pleading as filed, specifically as a
petition for wit of habeas corpus pursuant to 8§ 2254.
Subsequently, Petitioner has filed a variety of notions,
including two notions to anmend his petition.

This Court referred the matter to Chief United States
Magi strate Judge Melinson for a Report and Recommendation. In
accordance with this Court’s request, on Cctober 18, 2002, Chief
Magi strate Judge Melinson recommended that the instant petition
be dism ssed with prejudice, consistent with Petitioner’s § 2254
petitions already considered by Judge Robert F. Kelly.?3
Petitioner tinely filed his objections to Chief Magistrate Judge

Mel i nson’s Report and Recommendati ons.

3 Petitioner’s instant petition is one of three simlar
petitions transferred to this District fromthe Mddle District
of Pennsylvania within a one-nonth period. The instant petition
was assigned to Judge Janes McGArr Kelly, while the other two
were assigned to Judge Robert F. Kelly. Each of the petitions
rai se essentially the same assertions of judicial msconduct, a
pattern repeated throughout the tortured procedural history of
Petitioner’s filings with this Court. Judge Robert F. Kelly
sumarily dismssed Petitioner’s petitions with prejudice for
failure to state a cognizable claim See Hollawell v. Gllis, et

al., No. 01-CVv-4001 (E.D. Pa. Nov. 7, 2001) (R F. Kelly, J.);
Hollawell v. Gllis, et al., No. 01-4064 (E.D. Pa. Nov. 6,
2001) (R F. Kelly, J.).




1. DI SCUSSI ON

This Court reviews de novo those portions of the Magistrate
Judge’ s Report and Reconmendation to which specific objections
have been made. 28 U . S.C. 8 636(b)(1); Fed. R Cv. P. 72(b).
Petitioner tinely filed his objections to Chief Magistrate Judge
Mel i nson’s Report and Recommendation, but fails to raise specific
obj ections and nerely rehashes the clains contained in his failed
petition. Because Petitioner is pro se, this Court wll
neverthel ess attenpt to discern fromPetitioner’s conclusory
statenents his specific objections to Chief Mgistrate Judge
Mel i nson’s Report and Recommendati on.

First, Petitioner objects generally to Chief Magistrate
Judge Melinson’s recomrendation for failing to address
Petitioner’s claimthat the state trial judge inposed a | engthy
termof incarceration and sent unfavorable recommendations to the
Pennsyl vani a Board of Probati on and Parol e because he refused the
state trial judge s alleged sexual advances. The only evidence
Petitioner proffered in support of his claimare two newspaper
articles critical of the state trial judge for giving |enient
sentences. Because Petitioner provides no other support in any
of the numerous notions filed with this case this Court finds
Petitioner’s claimto be neritless.

Second, Petitioner objects to Chief Magistrate Judge

Mel inson’s denial of |leave to file amended petitions. In this



obj ection, Petitioner does not specifically object to the Report
and Recommendation’s content, which would require this Court’s de
novo review. Rather, Petitioner appears to object to Chief
Magi strate Judge Melinson’s Cctober 17, 2002 Order, which sets
forth rulings on Petitioner’s nondispositive notions. This Court
Wil review a magistrate’s ruling on nondi spositive notions under
a clearly erroneous or contrary to |law standard. See 28 U S.C. §
636(b) (1) (A).

The Federal Rules of G vil Procedure apply to notions to

amend habeas petitions. See Rley v. Taylor, 62 F.3d 86, 89 (3d

Cr. 1995). Rule 15(a) of the Federal Rules of G vil Procedure
provides that a party may anmend his pleading once as a nmatter of
course at any tine before a responsive pleading is filed. Fed.
R Cv. P. 15(a). In this case, however, Petitioner tw ce sought
to file proposed anendnents to his petition. Thus, that portion
of Rule 15(a) is invoked providing that when anendnent as a
matter of course is not permtted, “a party may anend the party’s
pl eadi ngs only by | eave of court [which] |eave shall be freely
gi ven when justice so requires.” See id.

The United States Suprene Court has indicated that |eave to
anend should be freely given unless anendnent would be futile.

Forman v. Davis, 371 U S. 178, 182 (1962). Upon review of both

of Petitioner’s March 12, 2002 and May 3, 2002 proposed

anmendnents, it is clear that Petitioner nerely restates the sane



facts contained in the original petition, and as such, his
proposed anmendnents are futile. Moreover, Petitioner’s instant
petitionis simlar to two other petitions filed by Petitioner,
all within a one-nonth tinme franme, which were docketed wi th Judge
Robert F. Kelly and summarily dism ssed with prejudice for

failure to state a cogni zable claim See Hollawell v. Gllis, et

al., No. 01-CVv-4001 (Nov. 7, 2001) (RF. Kelly, J.); Hollawell v.

Gllis, et al., No. 01-4064 (Nov. 6, 2001) (R F. Kelly, J.).

Chi ef Magi strate Judge Melinson’s denial of Petitioner’s notions
to anmend is neither clearly erroneous nor contrary to |aw.
Finally, Petitioner objects to Chief Mgistrate Judge
Mel i nson’s denial of his notion to conduct an evidentiary
hearing, another ruling contained in Chief Mugistrate Judge
Mel i nson’s October 17, 2002 Order. Section 2254(e)(2) was
enacted as part of the Anti-Terrorismand Effective Death Penalty
Act, which “anended the federal habeas statute in such a way as
tolimt the availability of new evidentiary hearings on habeas

review ” Canpbell v. Vaughn, 209 F.3d 280, 286 (3d G r. 2000),

cert. denied, 531 U. S. 1084 (2001). Section 2254(e)(2) provides

that if an applicant has failed to develop the factual basis of a
claimin state court proceedi ngs, an evidentiary hearing shal
not be held unless the applicant shows that:
(A) the claimrelies on —
(i) a newrule of constitutional |aw, mnade

retroactive to cases on collateral review by the
Suprene Court, that was previously unavail able; or

7



(1i) a factual predicate that could not have been
previ ously discovered through the exercise of due
diligence; and
(B) the facts underlying the claimwould be sufficient
to establish by clear and convincing evidence that but
for constitutional error, no reasonable factfinder
woul d have found the applicant guilty of the underlying
of f ense.
28 U.S.C. 8§ 2254(e)(2). It does not appear that a state court
has ever addressed the nerits of Petitioner’s claim and
Petitioner makes no showi ng sufficient to conply with section
2254(e)(2)’s requirenents for an evidentiary hearing. Chief
Magi strate Judge Melinson was thus correct in denying Petitioner

an evidentiary hearing.

1. CONCLUSI ON

For the foregoing reasons, this Court overrules Petitioner’s
obj ections, and approves and adopts Chief Magistrate Judge
Mel i nson’ s Report and Recommendati on. Accordingly, Petitioner’s

Petition for Wit of Habeas Corpus is DI SM SSED W TH PREJUDI CE



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HOLLAWELL : ClVIL ACTION
Petiti oner, :

V.

FRANK D. G LLIS, et al., :
Respondent s. : No. 01-3526

ORDER

AND NOW this day of Novenber, 2002, upon careful
and i ndependent consideration of the Petition for Wit of Habeas
Corpus filed by pro se Petitioner, John Hollawell ("“Petitioner”)
(Doc. No. 1); United States Magi strate Judge Janes R Melinson’s
Report and Reconmendati on (Doc. No. 33); and Petitioner’s
bj ections thereto (Doc. No. 34), it is ORDERED that:

1. Petitioner’s Objections to Chief U S. Mgistrate Judge
James R Melinson’s Report and Recomrmendati on are
OVERRULED.

2. United States Magistrate Judge Melinson’s Report and
Reconmendati on i s APPROVED and ADOPTED as suppl enent ed
by the foregoing nmenorandum

3. Petitioner’'s Petition for Wit of Habeas Corpus is
DI SM SSED W TH PREJUDI CE.

4. Because Petitioner has failed to nmake a substanti al
showi ng of the denial of a constitutional right, there
is no basis for the issuance of a certificate of

appeal ability.



BY THE COURT:

JAMES M3 RR KELLY, J.



